
 1 

IN THE COURT OF THE DISTRICT JUDGE, UDALGURI, ASSAM 

 

Present    :  Sri A.K.Borah, 

        District Judge,  

    Udalguri, Assam.  

 

Reference    : T.S.(D)13/2014.  

Petitioner             :  Smti. Ansuli Baro 

          Vs 

Opp.Party      : Sri Binoy  Basumatary 

 

Dates of hearing  : 7.10.2015  

Date of Judgment   : 7.10.2015 

For the petitioner  : Mr. S. Basak, Advocate. 

For the respondent : Mr. J.K.Brahma, Advocate. 

 

J U D G M E N T 

1.  The petitioner Smti. Ansuli Baro filed a petition U/S 13/25 of the Hindu 

Marriage Act,1955 for dissolution of marriage by way of Decree of divorce 

against the opposite party Sri Binoy Basumatary. 

2. It is alleged in the petition that  the petitioner and the respondent 

entered into the marriage tie on 8.2.2011 according to Hindu rites and customs 

at village oubari, Mouza - orano, P.O - Gerua Bazar, P.S - Rowta, Dist – 

Udalguri.  They lived together till 27-03-2014 at respondent's house. Out of the 

wedlock the petitioner gave birth a male child who attained the age of 2 years 

6 months at the time of filing of the petition. It also stated that at the time of 

marriage, the parents of the petitioner has given sufficient valuable furniture, 

articles and clothing etc valued at Rs. 2,50,000/- and same were entrusted to 

the respondent. At the time of living with the respondent as husband and wife, 

the respondent demanded Rs. 2,00,000/- for purchase a tractor from the 

parents of the petitioner through the petitioner. The respondent also frequently 

demanded big amount of money for his domestic expenditure from the parents 

of the petitioner. Some of the demands were fulfilled by the father of the 

petitioner but due to non fulfilment of Rs. 2,00,000/- for purchase a tractor, the 
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respondent often mercilessly beaten the petitioner and threaten her with dire 

consequences.  It is also stated that  after marriage the respondent and his 

mother habitually and very frequently behaved petitioner with harass and 

cruelty manner even she abused with filthy language. She has been constantly 

neglecting to give proper fooding and clothing and her child. On several times 

the respondent prevented to provide food to the petitioner and she has been 

compelled to live without food for several occasions. The three months after 

birth of their child the respondent with bad motive started to neglect the 

petitioner and her child. The respondent frequently becomes eccentric, easily 

irritated and there was noticeable change in his affection towards the 

petitioner and her child. On being asked by the petitioner about his such 

abnormal behaviour, he replied furiously abuses her in slang languages., even 

one day he threw chappals to the petitioner. The respondent dislike to live with 

the petitioner and he told the petitioner on several occasions to leave his 

house, otherwise she will face dire consequences. The respondent did not 

provide any medical treatment while the petitioner suffering any sort of illness.  

Immediately after the marriage the parties have 5/6 days sexual intercourse 

and after the birth of the child there was no sexual intercourse as the 

respondent refused in such sexual intercourse. It is further stated that the 

respondent has more then 40 bighas of agricultural land and by cultivating 

paddy and vegetables he has earned Rs. 40,000/- per month. He has also a big 

Assam type house. Due to such severe mental and physical torture and 

harshness of the respondent towards the petitioner, her life become vain and 

unbearable. As such she feel it is not possible to live with the respondent  in 

near future as because there is an apprehension  of every danger from 

respondent. Hence she filed this petition for decree of divorce by dissolving the 

marriage  with the respondent  and also praying for permanent alimony of 

Rs.10,00,000/-  and a monthly  maintenance of  Rs.10,000/-   be awarded to 

the petitioner and her child from the date of filing this petition till her re-

marriage and till attained majority of her child.  

3. The respondent  appeared and contested the case by filing written 

statement. By the written statement the O.P. controverting and contesting all 

the averment, made in the petition. The respondent rather stated that the 

petitioner by concealing the real fact cooked up a concocted story alleging  
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against respondent.  It is stated that on or about 10/12 years ago one lewd 

character person  namely Sanuram Boro leaving his own wife and four children 

kidnapped the mother the plaintiff/petitioner and at last live as husband and 

wife at Balisiga village illegally. The petitioner involving  love with the O.P. 

resides in the house of respondent  and thereafter with the consent of her 

father Ramen Boro a marriage was consummated  in the house of the 

respondent. The said Sanuram Boro interfered in every walk of their marital 

life. As a result both the husband and wife took quarrel. The respondent live in 

a joint family alongwith his five brothers. They have lived by cultivating  only a 

plot of land measuring about 5 Bighas inherited from their parents. The said 

land is still in the name of father of respondent. The respondent further stated 

that the petitioner is a woman of mercurial character and wants to  lead a 

luxurious life. She  does not like to stay in the joint family. So, the petitioner 

insisted respondent to live separately by purchasing land. The petitioner does 

not like to stay in their joint family house.  So the respondent has been 

strenuously  harassed. The aforesaid proposal was made at the instigation of 

said Sanuram Boro. The respondent further stated that the child of the 

petitioner is his own child. So, he is always ready to give them maintenance.  

Hence respondent praying for dismiss the petition.  

 

4. Upon pleading of the parties, the following issues are :-  

(1) Whether the suit is maintainable in its present form and manner? 

(2) Whether there is any cause of action for the suit? 

(3) Whether the respondent  treated  the petitioner with cruelty?  

(4) Whether  the petitioner abandoned the respondent without any just cause? 

(5) Whether the petitioner is protected  under the umbrella of any other law 

for the time being in force such as Domestic Violence At etc.? 

(6) Whether the petitioner is entitled to get a decree as prayed for? 

(7) To what other relief(S), the parties are entitled to. 
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5. In order to prove her case, the petitioner examined as many as four 

witnesses. To buttress the defence, opposite party also examined three 

witnesses including respondent.  

6. I have heard  argument put forward by ld. counsel for both parties.  

 ISSUE NO. 1 & 2:- 

7. For the sake of convenience issue Nos. 1 and 2 are taken up together 

as both the issues are related to each other. 

8. In this case the petitioner alleged that initially after the marriage  they 

led a peaceful married life. But after the birth of  male child the respondent 

caused her treated by different means. The respondent demanded Rs. 

2,00,000/- for purchase a tractor from the parents of the petitioner through 

the petitioner. The respondent also frequently demanded big amount of money 

for his domestic expenditure from the parents of the petitioner. Some of the 

demands were fulfilled by the father of the petitioner but due to non fulfilment 

of Rs. 2,00,000/- for purchase a tractor, the respondent often mercilessly 

beaten the petitioner and threaten her with dire consequences.  It is also 

stated that  after marriage the respondent and his mother habitually and very 

frequently behaved petitioner with harass and cruelty manner even she abused 

with filthy language. She and her child has been constantly neglecting to give 

proper fooding and clothing. On several times the respondent prevented to 

provide food to the petitioner and she has been compelled to live without food 

for several occasions. The three months after birth of their child the 

respondent with bad motive started to neglect the petitioner and her child. The 

respondent frequently becomes eccentric, easily irritated and there 'Was 

noticeable change in his affection towards the petitioner and her child. On 

being asked by the petitioner about his such abnormal behaviour, he replied 

furiously with abuse and slang languages to the petitioner, even one day he 

threw chappals to the petitioner. It is also alleged that the respondent did not 

co-operate  in cohabiting  with her after the birth of her child. The respondent 

always refused and not wiling to such sexual intercourse. Due to such severe 

mental and physical torture and harshness of the respondent towards the 

petitioner, her life become vain and unbearable. Hence she compelled to file 
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this petition for decree of divorce by dissolving the marriage  with the 

respondent.  

9. The respondent case is that he never misbehaved, abused, demanded 

any money in any form from the petitioner. But at the instigation of one lewd 

character person Sanuram Boro the petitioner resorted to file this divorce case 

by stating some cooked up and concocted story. The respondent married the 

petitioner after they fall in love with each other. After the marriage in the 

interference of said Sanuram Boro their peaceful married life became 

disturbed. Though in many occasions  at the interference  of villagers they 

settled their dispute in the village level but the said Sanuram Boro does not like 

to run their marital life peacefully.The respondent live in a joint family 

alongwith his five brothers. They have lived by cultivating  only a plot of land 

measuring about 5 Bighas inherited from their parents. They all are dependent 

upon the derived of the said land. On the other hand, the petitioner is a 

woman of mercurial character and wants to lead a luxurious life. She  does not 

like to stay in the joint family. She insisted respondent to live separately by 

purchasing land. The respondent never wants to leave their parental home by 

leaving their parents and brothers. For that reason a misunderstanding took 

place in between them.  

10.  So, in considering the rival contentions submitted by  

respective parties, I think there is a case which required to be investigated. So, 

there is a cause of action. So, Issue No.2 is decided affirmatively.  

11. Issue No.1- The plaintiff has filed the case  

for decree of divorce. On the other hand as stated above in written statement 

the respondent denied all the averments made in the petition. The written 

statement submitted by respondent nowhere stated that how the suit is not  

maintainable. As per Section 9 of the CPC, the court shall have the jurisdiction 

to try all suits of Civil nature except suits which there cognizance expressly and 

impliedly barred. The present suit is filed by plaintiff petitioner for a decree of 

divorce and the suit was filed on 21.7.14 where the marriage between the 

parties took on 8.2.11. Hence, there is no any reason to say that the suit is not 

maintainable at any form. As such, issue No.1 is decided affirmatively.  
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  ISSUE NO.3 AND 4 :-  

12.  Both the issues are taken together as the issue No.4 is directly inter-

related with the issue No.3.  

13. In this case, the petitioner alleged that after the  

marriage initially for a brief period they lived in peaceful married life. But 

subsequently  the respondent demanded money to meet the day to day 

expenditure of their house hold activities and finally demanded Rs. 2,00,000/- 

for purchasing a tractor. Due to non fulfilment of such demand the respondent 

often mercilessly beaten the petitioner and threaten her with dire 

consequences.  The respondent did not provide food to the petitioner and she 

has been compelled to live without food for several occasions. It is also alleged 

that  the respondent has not shared  in bed after only a 5/6 days of co-

habitation. All this atrocities and cruelty compelled petitioner to filed this suit  

for a decree of divorce.  

14. PW.1, the petitioner, stated the aforesaid evidence  

before the court. In cross-examination he admitted that initially she eloped 

with the respondent and  then marriage was performed in the house of the 

respondent. While they went to their parental home in AATHMANGALA all the 

house hold belongings  given by her parents. On the day of AATHMANGALA  

the invitees were provided with food including pork etc according to their Bodo 

community customs. She admitted that the responded after the marriage only 

given two “Dakhana” which was purchased form Orang market. A part of the 

expenditure  incurred at the time of giving  birth in the hospital were also born 

by the respondent. She admitted that respondent resides with their joint family 

alongwith parents. Though she has been exposed to long cross-examination  

but evidence as to for not providing demanded money to purchase a tractor 

she has been subjected to torture in various means, respondent abused 

petitioner in filthy  language  in quite off and on, she has not been provided 

regular food and clothing, the respondent  failed to provide even food 

including baby food  to his own child, has remained unchallenged. Rather she 

admitted on 27.3.14 she has been driven out with her child by the respondent. 

Just before two days of leaving petitioner from her matrimonial home the 

respondent assaulted petitioner with a Chappal while she could not complete 

their cooking of lunch at 12 0’clock. PW.2, the mother of the petitioner also 
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supported the version of the petitioner. PW.3 and PW.4 both are independent 

witness. The evidence of both the aforesaid PW.3 and PW.4 clearly reveals 

that the petitioner has been tortured by the respondent for not providing the 

demanded money of Rs.2,00,000/- for purchase of tractor. They have also 

supported the evidence of petitioner that the respondent quite off and on 

abused petitioner in unbearable filthy language, even the mother of the 

respondent also caused torture to petitioner alongwith respondent for not 

providing the aforesaid money to purchase the tractor. Though PW.3 and 4 

were duly cross-examined by the respondent lawyer, but the evidence as to 

petitioner has been subjected to torture in different means for not providing 

the money to purchase a tractor  and the respondent did not co-operate  in 

cohabitation with the petitioner after the birth of the children has remained 

unchallenged.  

15. On the other hand the respondent O.P. stated before the court as 

DW.1 that after about one year of marriage the petitioner  deserted him to live 

a peaceful married life. The petitioner has often complained that she does not 

like to live in joint family. She does not like to take responsibility  as a sister-in-

law. While respondent reminded her the petitioner became anguished. She is a 

woman of mercurial character, wants to live in luxury, does not like to live in 

village. As such after 3/ 4 years of marriage the petitioner has remained in her 

parental home. DW.1 further stated that for  last one year he has been 

insisted by petitioner to leave the joint family house and insisted him to reside 

at Rowta town which is not possible for him as because he (respondent ) is to 

live only on the derivative  of fruits of a land measuring 5 Bighas that to 

owned by all his brothers and father. After leaving the petitioner from 

respondent’s home the family members of the respondent  several time taught 

petitioner to come back to her matrimonial  home to join her conjugal. Even on 

13.3.14 a village meeting was held to convinced petitioner to return back to 

their home. But she refused to come. Under such circumstance DW.1 praying 

for dismisses the petition.  

16. This much is the evidence of parties.  

17. Ld. Counsel for petitioner submitted that since after the days of 

marriage the activities all edacity, behaviour shown by respondent  to the 

petitioner  compelling  petitioner to file the divorce case. In fact, the petitioner 
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did not leave any conjugal life with the petitioner after the birth of the child. 

The continuous abusing, non-co-operation in conjugal life by the respondent  

and the nature of the respondent deserted petitioner to discontinue conjugal 

life to the respondent since the days of marriage. The petitioner has not been 

provided food even for several days. Since the days of marriage various 

conflict took place for more than three years compelling petitioner to live 

separately. There is no any chance of reunion.  

18. Hence, praying for pass the decree of divorce.  

19. On the other hand, Id. counsel for respondent  

submitted that in the event of granting decree of divorce by dissolution of 

marriage praying for not to provide permanent alimony, firstly, the respondent 

is unable to pay the demanded alimony. Secondly, it is at the pleasure of the 

petitioner filed this petition for decree of divorce.   

20. Now the question comes, whether the conduct and  

beheaviour shown to petitioner by the respondent in the instant case can be 

stated to be "Cruelty" sufficient for awarding a decree of divorce. 

21. The. expression 'cruelty' has an inseparable nexus with human conduct. 

It is always dependent upon the social strata or the milieu to which the parties 

belong, their ways of life, relationship, temperaments and emotions that have 

been conditioned by their social status. In Sirajmohamedkhan 

Janmohamadkhan Vs. Hafijunnisa Yasinkhan and another, (1981)4 SCC 256 a 

two-Judge Bench approved the concept of legal cruelty as expounded in Sm. 

Pancho v. Ram Prasad (AIR 1956 Allahabad 41) wherein it was stated thus- 

"Conception of legal cruelty undergoes. changes according- to the changes and 

advancement of social concept and standards of living. With the advancement 

of our social conceptions, this feature has obtained legislative recognition that 

a second marriage is a sufficient ground for separate residence and separate 

maintenance. Moreover, to establish legal cruelty, it is not necessary that 

physical violence should used. Continuous  ilitreatment, cessation of marital 

intercourse, studied neglect, indifference on the part of the husband, and an 

assertion on the part of the husband that the wife is unchaste are all factors 

which may undermine the health of a wife."  

22. In Shobha Rani V. Madhukar Reddi (1988 (1) SCC 105) while dealing 

with cruelty under Section 13(1) (ia) of the Hindu Marriage Act, the Hon'ble 
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Supreme Court observed that the said provision does not define 'Cruelty' and 

the same could not be defined. The 'cruelty' may be mental or  

physical, intentional or unintentional. If it is physical, the  

court will have no problem to determine it. It is a question of fact and degree. 

If it is mental, the problem presents difficulty. Thereafter, the Hon'ble Supreme 

Court proceeded to state as follows:-  

"First, the enquiry must begin as to the nature of the cruel treatment. Second, 

the impact of such treatment on the 0 mind of the spouse. Whether it 

caused reasonable apprehension that it would be harmful or injurious to live 

with the other. Ultimately, it is a matter of inference to be drawn  

by taking into account the nature of the conduct and its effect on the 

complaining spouse. There may, however, be cases where the conduct 

complained of itself is bad enough and per se unlawful or illegal. Then the 

impact or the injurious effect on the other spouse need not be enquired into or  

considered. In such cases, the cruelty will be established if the conduct itself is 

proved or admitted."  

23. In another case AIR 1994 SC 710 (V. Bhagat V. D.  

Bhagat) it was held that what constitutes mental cruelty as  

contemplated in Section 13(1) (ia) can broadly be defined as that conduct 

which inflicts upon the other party such mental pain and suffering as would 

make it not possible for that party to live with the other. To put a differently, 

the mental cruelty must be of such a nature that the parties cannot reasonably 

be expected to live together. The situation must be such that the wronged 

party cannot reasonably be asked to put up with such conduct and  

continue to live with the other party. It was further observed, while arriving at 

such conclusion, that regard must be had to the social status, educational level 

of the parties, the society they move in, the possibility or otherwise of the 

parties ever living together in case they are already living apart and all  

other relevant facts and circumstances. What is cruelty in one case may not 

amount to cruelty in another case and it has to be determined in each case 

keeping in view the facts and circumstance of that case.  

24. In Praveen Mehta V. Inderjit Mehta (AIR 2002 SC  

2582) it has been held that mental cruelty is a state of mind and feeling with 

one of the spouses due to behaviour or behavioural pattern by the other. 
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Mental cruelty cannot be established by direct evidence and it is necessarily a 

matter of inference to be drawn from the facts and circumstances of  

the case.' A feeling or anguish, disappointment, and frustration in one spouse 

caused by the conduct of the other can only be appreciated on assessing the 

attending facts and circumstances in which the two partners of matrimonial life 

have been living. The facts and circumstances are to be assessed emerging 

from the evidence on record and thereafter, a fair inference has to be drawn 

whether the petitioner in the divorce petition has been subjected to mental 

cruelty due to the conduct of the other.  

25. In case of Samar Ghosh V. Jaya Ghosh (2007(4) SCC  

511) the Hon'ble Supreme Court observed that the concept of cruelty differs 

from person to person depending upon his upbringing, level of sensitivity, 

educational, family and cultural background, financial . position, social status, 

customs, traditions, religious belief, human values and their value system. 

Apart from this, the concept of mental cruelty cannot remain static; it is bound 

to change with the passage of time, impact of modern culture through print 

and electronic media and value system etc. What may be mental cruelty  

now may not remain mental cruelty after passage of time or vice versa. There 

can never be any straitjacket formula or fixed parameters for determining 

mental cruelty In matrimonial matters. The prudent and appropriate way to 

adjudicate the case would be to evaluate it on peculiar facts and 

circumstances.  

26. It has been held in Savitri Pandey Vs. Prem Chandra Pandey on 8 

January,2002 in case Appeal (civil) 20-21 of 1999, the Hon'ble Apex Court 

defined the decision as follows:-   

"Discretion", for the purpose of seeking divorce under the Act, means the 

intentional permanent forsaking and / abandonment of one spouse by the 

other without that other's consent and without reasonable cause. In other 

words it is a total repudiation of the obligations of marriage. Desertion is  

not the withdrawal from a place but from a state of things. Desertion, 

therefore,' means withdrawing from the matrimonial obligations, i.e., not 

permitting or allowing and facilitating the cohabitation between the parties. 

The proof of desertion has to be considered by taking into consideration  

the concept of marriage which in raw legalises the sexual relationship between 
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man and woman in the society for the  perpetuation of race, permitting lawful 

indulgence in passion procreation of children. Desertion is not a single act 

complete in itself, it is a continuous course of conduct to be determined under 

the facts and Circumstances of each case. After referring to host of authorities 

and the views of various authors, this Court in Bipinchandra Jaisinghbhai Shah 

v.Prabhavati [AIR 1957 SC 176] held that if a spouse abandons the other in a 

state of temporary passions, for example, anger or disgust without intending 

permanently to cease co-habitation, it will not amount to desertion. It further 

held: "For the office of desertion, so far as the deserting spouse is concerned, 

two essential conditions must be there, namely (1) the factum of separation, 

and (2) the intention to bring cohabitation permanently to an end (animus  

deserendi). Similarly two elements are essential so far as the deserted spouse 

is concerned: (1) the absence of consent, and (2) absence of conduct giving 

reasonable cause to the spouse leaving the matrimonial home to form  

the necessary intention aforesaid. The petitioner for divorce bears the burden 

of proving those elements in the two spouses respectively. Here a different 

between the English law and the law as enacted by the Bombay Legislature 

may be pointed out. Whereas under the English law, those essential conditions 

must continue throughout the course of the three years immediately preceding 

the institution of the suit for divorce; under the Act, the period is four years  

without specifying that it should immediately precede the commencement of 

proceedings for divorce. Whether the omission of the last clause has any 

practical result need not detain us, as it does not call for decision in the 

present case. Desertion is a matter of inference to be drawn from the facts  

and circumstances of each case. The inference may be drawn from certain 

facts which may not in another case be capable of leading to the same 

inference; that is to say, the facts have to be viewed as         to the purpose 

which is revealed by those acts or by conduct and expression of intention,both 

anterior and subsequent to the actual acts of separation. If, in fact, there has 

been a separation, the essential question always is whether that act could be  

attributable to an animus deserendi. The offence of desertion commences 

when the fact of separation and the animus deserendi co-exist. But it is not 

necessary that they should commence at the same time. The de facto 

separation may have commenced without the necessary animus ort it  
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may be that the separation and the animus deserendi coincide in point of time; 

for example, when the separating spouse abandons the marital home with the 

intention, express or implied, of bringing cohabitation permanently to a  

close."  

 "Following the decision in Bipinchandra's case (supra)  

this Court again reiterated the legal position in Lachman  

Utamchand Kimalani v. Meena alias Mota [AIR 1964 SC 40] by holding that in 

its essence desertion means the intentional permanent forsaking and 

abandonment of one spouse by the other without that other's consent, and 

without reasonable cause. For the offence of desertion so far as  

deserting spouse is concerned, two essential conditions must be there (1) the 

factum of separation and (2) the intention to bring cohabitation permanently 

to an end (animus deserendi). Similarly two elements are essential so  

far as the deserted spouse is concerned: (1) the absence of  

consent, and (2) absence of conduct giving reasonable cause to the spouse 

leaving the matrimonial home to form the necessary intention aforesaid. For 

holding desertion proved the inference may be drawn from certain facts which 

may not in another case be capable of leading to the same inference; that is 

to say the facts have to be viewed as to the purpose which is revealed by 

those acts or by conduct and expression of intention, both anterior and 

subsequent to the actual acts of separation."  

27. To prove desertion in matrimonial matter it is not always  

necessary that one of the spouse should have left the company of the  

other as desertion could be proved even while living under the same  

roof. Desertion cannot be equated with separate living by the parties to  

the marriage. Desertion may also be constructive which can be  

inferred from the attending circumstances. It has always to be kept in  

mind that the question of desertion is a matter of inference to be drawn  

from the facts and circumstances of each case.  

28. In the present case, the alleged persistence taunting,  

scolding, demand of money, refused to give even food by the respondent,  

deserting the petitioner is corroborated by the evidence of mother and other 

witnesses. But respondent failed to show how respondent treated the 

petitioner. The written objection filed by respondent is nothing but evasive 
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denial of the allegation of the petitioner. Though, all the PWs were duly cross-

examined but they have not been cross-examined on the aforesaid point not 

even a suggestion has been made that the respondent how and what  

manner not treated the petitioner with cruelty.  

 Under such circumstances, this issue is decided affirmatively.  

29. In regard to issue No.4 it has already been discussed  

that the evidence of continuous irritating behaviour, non co-operation in 

conjugal life or cohabitation by the respondent with the petitioner, even 

providing not fooding and clothing by the respondent compelled petitioner to 

leave her matrimonial home.  

30. It is true that no evidence was led by the respondent to  

show that petitioner was not forced to leave the company of the  

respondent or that petitioner was thrown away from the matrimonial  

home or that petitioner was forced to live separately and that the  

petitioner had intended animus deserendi.  

 Accordingly, the issue No.4 is decided. 

 

ISSUE NO.5 

 

31. The question of protection under the umbrella of any other law for the. 

time being in force such as Domestic Violence Act etc. is depend upon the 

facts and circumstances of the case. This issue is though indirectly  

framed on the basis of averment of plaint but there is no such specific 

averment in the petition neither petitioner substantiate the said averment by 

away of giving such evidence to hold that the petitioner is protected under  

any other law. However, it can be stated that the petitioner   

definitely be protected if she succeed in such case filed by her in proper form, 

in proper court.  

 Accordingly the issue is decided.  

 ISSUE NO. 6 AND 7 :- 

32. Both the issues are taken together as the issue No.4 is directly inter-

related with the issue No.3. 

33. In the instant case, it appears the marriage between the parties took 

place on 8.2.11.  They lived continuously as husband and wife till 27.3.14. it 
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appears after 27.3.14 both the parties in fact living separately. The expression 

"living separately" connotes to our mind not living like husband and wife. 

Though in written statement the respondent praying for dismiss the petition of 

divorce but respondent failed to adduce such evidence to support the above 

prayer. From the evidence of parties it seems that they have not desire to  

perform marital obligation and with that mental attitude they have been living 

separately for a period more than 4/5 months. Continuous quarrel, feeling of 

hatred each other compelled them live separately for more than that period 

seems to indicate the concept of broken down marriage and it would not 

possible to reconcile themselves.  

34. It is true that each case in which allegation of cruelty is alleged by one 

spouse against the other has to be judged on its own facts. In day to day life 

normal bickering and occasional fights without disrespecting each other or 

without causing any physical harm may not amount to cruelty. What  

would really amount to cruelty is to be judged from the rules of social 

behaviour of a society and conduct in respect of the status of the woman in 

the Indian Society of today. Here in the present case persistent unlawful 

taunting, refused to led a conjugal life, ill treating and insulting behaviour even 

in a trifling matter, petitioner would amount to nothing but  

desertion.  

 

35. Under such circumstances, the petitioner has a good  

reason to live separately from the respondent.   

 

36. In view of the above, I have come to the conclusion  

that petitioner has made out a case against the O.P. respondent on the ground 

of desertion. Therefore, the petitioner is entitled to get a decree of divorce.  

 

37. In the petition filed by plaintiff, the petitioner claimed a permanent 

alimony of Rs.10,00,000/- and a monthly maintenance  of Rs.10,000/- for 

petitioner and Rs.5000/- for her son from the date of filing petition or till her 

marriage. The respondent in his W/S nowhere specifically deny his ability to 

pay the permanent claimed alimony and the monthly maintenance claimed for 

petitioner and her child.  
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38. Here in the present case there is no any evidence or  

plea that the petitioner was remarried or doing any service. So, she is not 

entitled to get a permanent alimony for maintenance.  

39. Now, question come what should be reasonable  

amount of permanent alimony, maintenance in the present case.  

 

40. Here in the present case, the petitioner  has prayed for a decree of 

divorce by dissolving the marriage alongwith a permanent alimony of 

Rs.10,00,000/- and a monthly maintenance  of Rs.10,000/- for petitioner and 

Rs.5000/- monthly for her son. Petitioner stated in the plaint that the 

respondent has more then 40 bighas of agricultural land and by cultivating 

paddy and vegetables he has earned Rs. 40,000/- per month. He has also a big 

Assam type house. Despite that the respondent has valuable tree including a 

betel-nut nad orchard. But that has not been substantiate by petitioner  

through any documentary evidence. Even the petitioner failed to state the 

exact Dag number and Patta number of the aforesaid land of the respondent 

as alleged. On the other hand in Paragraph “G” of the W/S the O.P. stated that 

he has inherited only 5 bighas of land from his father and the aforesaid land is 

still in the name of  his father. They live by cultivating upon the said land 

through “Adhi”. Similarly in the evidence of respondent  also stated that he has 

only 5 Bighas of land which is inherited from their father. He has not stated 

anywhere that he has any orchard or any betel-nut garden. There is no any 

documents produced by any of the parties about the land possessed by 

respondent as alleged by petitioner. Again the O.P. stated  that he alongwith 

his father live together though other brothers are lived separately. Had the 

respondent  is a salaried person matter would have quite different to asses the 

income of the respondent. It is from the admission of the respondent that  he 

has 5 bighas of land and a Assam type house.  

41. Keeping in view the totality of the circumstances and  

the social strata from which the parties come from, I am of the opinion that 

permanent alimony of Rs. 1,40,000/- should be fixed in favour of the 

petitioner. The respondent isdirected to pay Rs.1,40,000/- (Rupees one lakh 

forty thousand) to the petitioner. The said amount shall be  

deposited by way of Bank Draft before this court within a period of 5 (five) 
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months and the same shall be handed over to the petitioner-wife on proper 

identification. .  

 Accordingly both the issues are decided.  

 

ORDER 

 

42. In the result, the petition filed by the petitioner U/S 13  

of the Hindu Marriage Act, 1955, is allowed. Marriage between the petitioner 

and the respondent which was held on 8.2.11 is hereby dissolved by way of 

decree of divorce. There is no order as to cost.  

 

42. Prepare the decree accordingly within 14 days.  

43. Given under my hand and seal of this curt on this the 7th   day of 

October,2015. 

 

(A.K.Borah) 

District Judge, 

Udalguri. 

Dictated and corrected by me 

and each page bears my signature. 

 

   (A.K.Borah) 

District Judge, 

           Udalguri. 

 

 

 

 

 

 


